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< PROVO RESERVOIR COMPANY, a NO. £888.
corporation,
‘ Plaintiff.
RERPLY TO ANSWER AND COUNTER
“VS~ CLAIM OF PROVO BENCH CANAT

| '‘AND IRRIGATION COMPANY.
PROVO CITY, a municipal

corporation, et al, including
Provo Bench Ganal & Irrigation
Company, e

Defendants

Now comes the plaintiff and in reply to the affirmative alle-
gations of the answer and to the counter claim of the defendant
Provo Bench Ganal and Irrigation Company, admits, denies and alleges
a8 follows, -

1.

Plaintiff admite that sald defendant is now and was at all the
times mentioned in the pleadings herein, a corporation organized and
existing undexr the laws of Utah, for the purpose of constructing and
meintaining a canal and conveying water of the Provo river to and
upon the lands of Provo Bench lying westerly from the mouth of
Provo Canyon and to regulate and control the same for beneficial
use@, and that Provo rdiver is a natural stream of watex with its
medn sources in Wesatch &nd Summit Counties with tribusaries having
thedir souroés in Utah County, and that saild niver yuns through what
ig known a8 Rrovo canyon and that the watersthereof when not inter-
cepted discharge into Utah Lake, Utsh Oounty, Utah.

R

Plaintiff admits that prior to the time when the plainfiff and
1ts predecessors in interest had aocquired any rights to the use of

thewater in the Brovo river, thesald defendant had constructed its
ecanal, the dintake of which 18 as stated in its answer herein, through
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. which it diverted water from the said Provo river to lands of ifs
-'stockholders on the Provo Bench lying westerly of the mouth of Provo
sanyon, foi?%urpose of irrigating said lands and for other beneficial
uses, and that said canal when completed had a carrying capacity of
ntt to-exceed 126 cubic feet of water per second of time, and that
the length of said canal from its intske to its terminus is a dis-
.tance of about 8 miles, and that ever since the construction of said
canal the said defendant hes, during the high or flood water season
of each and evéry year, diverted a suffioclent quantity of water :
from the Provo river into its said canal to £ill it to its ocapacity
and that a portion of the waters so diverted by said defendant have
been used upon:the lands of 1its stookholders and others entitled to
the uge thereof, for purposes of irrigation, to an smount of not to
exoeed in the aggregate 4832acres,

: 10

Plaintiff admits that there is lying under the canal of the de-
fendaﬁts, 65600 aores of land that might be irnigated from sald cenal,
but denies thaf the salddefendant, its stookholders and others having
a right to the use of water from the said canal have at any time
durdng any year, i1rrigated lands by the waters f£lowinn through sadd
canal exceeding 4832 acres, and denies that thesaid defendant ox
ite stockholders or the owners of lands lying under its said canal
have ever at any time acquired a right to the use of waters Ffrom the
Provo river to he conveyed through said canal to ilrrigate lands in
excefs of 4B2M.aocred, and denies that thesvid'oorporation, its stock-
holdexrs and those owning lands 1ying.under the said ocanal, lave ever
ugaed wate» upon any of said lands emceeding in the aggregate #2382
aoraed, and denies that any of the lands lying under gaid~canal in
exces8 of 4G22 agres are nog/ or have heen mmfm dependent upon gaid

canal and the wetera flowing therein for the irrigation thereof.
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Plaintiff admits that all of the lands lying under said canal
both irrigated and unirrigated are barrer and unproductive without
Hrrigation, anﬁ that with irrigation they may be made productive
of large. agricultural and horticultural arops.

5,

Plaintiff admits that the defendant has at gll times since the
construction of its canal f1lled the saild canal to its capacity with
water from the Provo river during such times as it was able to secure
water therefor without depriving others having equal rights with the
defendant, to the use thereof, of waters to whioch they were entitled,
and plaintiff admits that during the low water season of each and
every year since the construction of its canal, the defendant has
been unable to obtain sufficient water from the said Provo river
to £111 4ts canal at the intake to 1ts capaocity, without depriving
others, having an equal right with &he defenﬂant to the use of the
waters of said river, of water to whioh such others were entitled,
and defendant admits that during the low water season of some years
sinoce the construction of thedefendant's canal 1t has been unable to
gecure from the gald river, sufficient water to properly irrigated
during the month of August and a portion of the month of Sg#tember,
all of mkx the lands of ite stoockholders and others having a right
to the use of waters through the said canaly but plaintiff alleges
that during the irrigation season of each and every year up to on EX
or about July 10th, the defendant has diverted water into its said
caenel from said river to the ocepacity of sald canal.

6

Plaintiff admite that the Brovo river runs through whati is
commonly called Provo Valley in Wasatch County, Uteh, and that said
valley 18 at a higher elevation than the intake of defendent's oanal
and that large quantities of the water of said Provo rivexr have been

during the 1rr1gétion geagon of each and every year for more than 36
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_years, divertéd and applied for irrigation purposes upon the land

: in said valley, and that by reason thereof some additional water is

" flowing in theisaild river at fhe mouth of Provo canyon above the in-
take of the defendant's canal during the month of August and until
the 15%th da& of September in each year, the amount of such increase
being unknown to plaintiff,

(45 7
Plaintiff QGnies that the defendant 1s entitled to the use of
140 oubio feet of water per seocond from Provo river at any time dur-
ing any season of any year, and denles that 1t 1s entitled to any
other or greater quantity of water than suffiocient to irrigate 4332
acres of the lands lying below its canal; and plaintiff alleges upon
information and belief that a oubilo foot of water per second measured
atl the intake of plaintiff's said canal, 1s sufficient to irrigate
;7@ aores of the sald land, and that the agoregate quantity of water
necessary for the beneficial irrigation of all the lands of plaintiff
its atookholderg and other entitled to the use of water therefor,
through the defendants canal, does not exceed dl/cubio feet per second.
8
Blaintiff admits that it has for the past three years, during

the high water pexiod of each year, diverted at the intake of dts
adanal a8 shown in the complaint herein, and used fornecessary and
beneficlal uses 150 seoond feet mf natural flow of thewatex of sald
river, and suffioient of the surplus water of said rivex to £111 dits
geveral reservoirs near the head waters of the main channel of sald
river to their several ocapacities during each af saild years, and that
1t will contdinue so to do unlesa restrained by order of this court,
‘and plaintiff alleges that during each and every year uﬁ"%b;July 10th
which 48 the high water period, there has been a surplus of water in
gald rivey over and sbove all completed appropriations, and over and
abovae the ocapacity of all canals and ditches diverting water there-

from, end alleges that during the time between Ootober 1b6th and the
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1st day of the following April of each and Bvery &ear, all of thé

.fwater of éaid»river at the mouth of Provo canyon, except abaut 100

.8econd feet, has been and now is unappropriated surplus water, and

“that the quanfity of sald surplus is approximately 250 second feet.
: 9.

Plaintiff admits that prior to A. D. 1910, thewater-right de-
cereed to the "William Wright Estate," as stated in the complaint, and
in paragraph 8 of the counter claim herein was used upon lands ad-
Jacent to the provo river and being above the intake of defendants
canal, and that plaintiff has chapmged and intends to continue to chanpge
the place of divérsion of said water, to the intake of plaintiff's
canal ag desoribed in its complaint, unless restrained from so doing
by ordexr of this Gourt. '

10

Plaintiff admite that 1t has durding each of the past three years,
diverted, and by dam{held in its reservoins near the headwaters of
said river, sufficlent of the surplus watems thereof to £111 sadid
reservoirs,and that 4t will ocontinue go to do unless restrained by
order of the ocourt,and admits that some of the waters so held by
plaintiff has been during the months of lay and June of each of said
years.

11.

Plaintiff generally dendes each and every allegation of said
answer and counter-oleim not hereinabove admitted.

WHERET'ORE plaintiff demands judegmen® against the said several

defendants in acoordance with the prayer of its complaint.
gﬁ?:r;:ﬁ;7~iié;7 e R
Attorneys for Plgimtiff,




/STATE OF UTAH,

: County of W+

Q
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%M . being first duly

sworn says, .that he 1is &n o%oer of the plaintiff Provo Reservoir

— e

Gompany, a corporation, to-wit the ¢ thercof,

7
that he has reed the foregzoing reply-and knows the contents thereof

and that the same is tyue of his own knowledge except as to those
matters therein stated on.information and belief and that as to
those matters he verily believes it to be true, and that he mekes

this verifiocation for and in behalf of the plaintiff corporation.

WWM

, «~ 1"13) o 1.bed and sworn to hefore me this the¢\ day of Apdril, 1914.
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h.‘of}; Myeoommission expires on the# day of W 297
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